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" Wirn relpect to as publication 
in queſtion, you admit, I think, that 
the ſubſtance of our conferences is, 
upon the whole, faithfully preſerved, — 
This is all I aſk.—You muſt then allow it 
at leaſt, the merit of containing the law 


itſelf, with your Readings upon it: it may : 


alſo have that of proving its ſucceſsful 
reſiſtance to the cavils of the captious 
objector. 


« You ſtill ſuſpect that more accurate 
reſearches in the hiſtory of our law would 
evince, that this doctrine has a higher 
original and more authentic ſanction than 
I attribute to it; and that the argument 

on your ſide has not all the advantage to 
- A 2 which 


13 

which it is fairly entitled. You have 
however, had recourſe to the topics upon 
which it is generally ſupported ; and you 
will obſerve, that my reaſoning has for 
its object, not only to ſhew that it is not 
law, but that if it is law it ought no 
longer to remain ſo, 


J may admit libel to be a public 
offence, but I may at the ſame time doubt 


the authenticity of your doctrine in its 


extent: I may admit the authenticity of 
your doctrine in its extent, and ſtill 
queſtion its juſtice. 


© Four conjectures have, however, 
ſuggeſted the neceſſity of a more particu- 
lar inveſtigation of the ſubject; and, I 
own, I cannot after all diſcover upon 
what ground of authority Lord Coke 
lays down his doctrine as the common 
law of England. | 


“ From the laws of the Weſt-Saxons 
| Which were probably afterwards incorpo- 
rated. 


ty 


rated into the general code founded by 


Alfred, and reſtored by Edward the Con- 
feſſor, it appears indeed that penalties 
ſtrongly tintured with the barbariſm of 
the age, were inflicted upon the calum- 
niator. Lord Coke“ has alſo cited laws 
of Alured, Edgar, and Canute which 
clearly prove this point. But it is to be 
obſerved that even in thoſe times the of- 
fence conſiſted in the falſehood of the ca- 
lumny. I muſt allo. remark,. that had 
the law of ſlander, as at preſent received, 
derived itſelf from ſo remote an origin it 
is manifeſt that every ſpecies of ſlander 
would have been penal ; and that penal 
ſlander might have been juſtified. But 
we know that by our law every ſpecies of 
ſlander is not penal; and that by the law, 
as delivered by Lord Coke, the truth of 
| penal ſlander, or libel, is no juſtification 
of it. . | 


„To this doctrine, which profeſſes 
to be the common law of the country, 


a Lambard Archaionomia. Þ 2 Inſt. 227. 
nl no 


6 


no ſupport is derived from the mirror, 
Britton, Fleta, or Fitæaberbert no orna- 
ment © from Glanville or Braclon. 


% From Britton, I find indeed among 
the articles of public offence, which 
were required to be preſented before the 
juſtices of Eyre, the devifing and report- 
ing falſe rumours concerning the king, 
ceux qui trouvent & content menſonges de 
nous *, | | 


In Fleta mention is made de inven- 
toribus malorum rumcrum, unde pax Peli 
exterm mmart®. 


It appears alſo that in the time of 
Edward the Firſt ſpecial commiſſions 
were ſent to all the counties of England, 

* de rege purgando de certis numoribus in- 
1quis contra ipſum ortis *, 7” 


c Plowden 357- - Britton 33. 
e Fleta, I. 2. c. 1. f 2 lnſt. 227. 


Theſe 


( wi ) 

| Theſe proviſions, it 1s evident, relate 
to offences againſt the government or 
againſt the public peace: offences of a 
very different claſs* from that to which 
the offence we are conſidering, belongs, 
and in all of them the ſlander muſt be 

1 | 


« The paſſage cited from Bracton, by 
Tord Coke in ſupport of his doctrine, ap- 
pears to be miſapplied. From the con- 
text, and from the diviſion under which 
it appears, it is evident that writer is not 
ſpeaking of criminal offences, one might 
rather infer, 2 he conſidered libel as a 


mere civil! injury“. 


L have not, after all, been able to 
trace up the general doctrine, we are 
conſidering to a higher ſource than that 
from which the een EE 


g Page 46. h 9 Co, 6. Bratt de Cor. bes: 
a 


(viii ) | 
ſuppoſe it to be derived, Lord Coke's re- 
port of the deciſion of the Star-Chamber. 
in the famous caſe of libels. 


« F rom the materials I have commu- 
nicated to you the outline of my deſign 
will ll ſaggedt itſelf. 


« The preſent diſcuſſions confine them- 
ſelves to the law of libels upon private 
| perſons. This doctrine however is ex- 
tended not only to libels upon public per- 
ſons but to criminal * in ge- 
neral. 


In a future publication, which will 
treat more particularly of the judicial 
cogniſance of the offence, the general 
reaſoning I have employed will itſelf fur- 


niſh its neceſſary qualifications. I ſhall 


then admit that there are poſſible caſes in 
which the criminal intent of a publication 
s not diſproved by the truth of the facts it 


contains, I ſhall alſo admit that there are 
| like- 


(nk) | 
likewife poſſible caſes in Which public 


decency could not permit the truth of a 
publication to be proved in evidence. 


Theſe exceptions are, however, not incon- 
ſiſtent with the ſpirit of that reaſoning, 
by which I have endeavoured to ſhew, 
that a court of juſtice cannot in general 
form a competent judgmeſtt of the intent 

of a publication, if it be precluded from 


the examination of its truth or falſhood. 


« go much for the matter of this pub 
lication, —as to the reſt, in the friendly 
ſeverity of your criticiſm, you ought to 
remember that I profeſs only to give a 

conn upon paper. 


| % You remark, 1 hope, ts I 1 
endeavoured to obſerve, a ſort of dramatic 
keeping in the characters we reſpectively 
ſuſtain. I the legal ſceptie - you the pro- 
feſſional optimiſt you grave, ſolemn, - 
and decorous— I, inquiſitive, impatient, 
and petulant: In the choice of the very 


, b types 


„ 
types by which our parts are marked to 
the eye, I did not loſe ſight of this 
diſtinction. There is ſomething in the 
 fombre caſt and ſelf\involved character of 
the old black letter which muſt ſtrike 
you as not ill contraſted with the light, 


flimſy, and unſuBffantial texture of 5 
of modern inn ation. Trg 


A cannot conelude without confeſſing 
that I feel very ſtrongly the force of an 
obſervation in your letter. When I con- 
ſider with you the length of time this 
doctrine has prevailed the ſanction it 
has received from liberal and enlightened 
judges—and above all, that it has ſtood 
the trial of the revolution itſelf— l muſt, 
perhaps, own, that the errors of it are 
grown ſo inveterate as to be remediable 
not by a judicial, but by a legiſlative in- 
terpoſition alone.” 


co N. 


o 


* 


Examination of the 3 of this law. 


uE famous caſe of libels in the Nar-chamber 


its immediate N 


e authority of Lord Coke, and the precedents he 
| has produced i in * of 1 it. 


Authority and „ in nt preſumptive evi- 
dence of law, 


The evidence of general principles, | 


The evidence prod — doc- 
trine defective: and hence the neceſſity of refer- 
ring its authenticity to an examination by * 


n 


| The 


ff 


N r Un 
The queſtion ſtated, and mode of diſcuſſion pro- 


poſed. 
5 785 From p. 1. to P. 20. 
N | : | : 155 ; . 155 
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The conſtitution of the offence of libe! 
| | conſidered, 


The conſiderations which er it a public i 5 


The preſumption of i ;ojury to the character of the in- 


dividual. 


The preſumption of the individual's reſentment—of _ 
that of his family, friends, and connections. 


The preſumption. of violence in conſequence of ſuch 
2 


The 


CONTENT Ss: 


The | preſumption of a diſturbance of the public, 


＋ 


The neceſſity of public redreſs to the injury induced 
| by the above conſiderations, 


Epiritusl—civit—criminal-—defamation diſtinguilhed. 


The criminal form of the offence—the writing or 
printing=the publication, 


The poſſibility of the injury to the public morals, 
manners, and decency ; and of the direct injury 
to the public peace, by the mean of a defamatory 
libel on $68 individual, —R@_ 


From p. 27. to p. 28. | 


CONT TN T S. 


i The truth or falſchood of the libel, 

[ The poſition that © the libel not the leſs a libel for 

| 1 « its being true,” conſidered with reſpect 

| 1 To juſtice and policy ; 

| | | : 

| 4 I ; | | : | k a A 

tt 'Ta the general ſenſe of the unwritten law as col- 

1 lected from the letter, ſpirit, and judicial con- 
1 ſtruction of the ſtatutes de ſcandalis mag- 
| natum. £9 


To the ſenſe of the court itſelf in which the of- 
ſence is cognizable as collected from its 
practice, | | 


From p. 58. to p. 97. 


The 


c -i. | 


The caſe de Libelli amol, 5: Co. 25. Is b 
joined. | | 


* 


F 4 


P. 6. 1. 18. read you cb debaſe. 


4. leave out the comma after chapter. 
4. read zts, inſtead of it is, 
11. read lex, inſtead of len. 
2. read awaive, inſtead of wave. 
17. read a ſtrange. | 


DISCUSSIONS, &c. 


L. I Plead to the juriſdiction; —I deny 
it's competency.— The iſſue of 
this great queſtion muſt be tried by the 
law of the land alone. When I call for 
that law, you read me the *deciſion of a 
court, the principle of whoſe conſtitution, 
the rules of whofe proceeding, the ſpirit 
of whoſe judgments were in py 
85 cotillact with it. 


| . The caſe de Libellic Faneſi, 5 Co. 12g. 


= 


1 
U. I do not produce this Star-Cham- 
ber determination, for it's intrinfic merit 
only, but for the ſanction the doctrine 
contained in it, receives from the con- 
current opinion of that great oracle of 
our law, the Lord Coke. 


L. The reſponſes of that oracle, like 
thoſe of other oracles, were ſometimes 
prompted by the perſonal policy of the 
prince, and the ambition of the miniſter. | 
His extenſive profeſſional learning gives 
great weight to his opinion on all occa- 
ſions; but there are ſome in which his 
intereſt muſt be placed in the oppoſing 
ſcale When I conſider the aſcendancy 


of the prerogative at the time in which 


he lived, I do not feel myſelf diſpoſed im- 
plicitly to ſubſcribe to his ſentiments, on 
a queſtion which in certain reſpects con- 
traſted the power of government with 


the liberty of the ſubject. The true value 


f 


. 
| of his opinion in every caſe muſt be efti- 


mated by the teſt of reaſon and the 
ec franchiſe, of the land,” 


| I. This 1s his own. \ ſentiment ; and 
| you. pay an involuntary tribute to his 
memory, when to reſiſt his authority, 
you are obliged to have recourſe to the 
_ 1 has furniſhed, ; 


= Iti is true; I cite Lord Coke en 
himſelf ; ,—L appeal from Lord Coke the, 
courtly. judge, to Lord Coke the patriot 
Engliſh lawyer. 1. repeat it, 1 mean to 
eſtimate, not to depreciate his authority. 
And if I were to delineate his moral cha- 
racter, I would wiſh to view it, not in 
the meridian. ſunſhine, but in the mild 
evening of his day. I ſhould defire to 
forget his invectives againſt Eſſex and 
Raleigh; and to remember only that he 
afterwards oppoſed the meaſures of deſ- 
B. 2  potilm, 


1441 


potiſm, that he drew. and propoſed. the 


petition of right. When I ſee him ſuf- 
fering under the fangs of the prerogative, 


that overgrown monſter,” as he then calls 


it, Iwiſh not to mix with the emotions 


I feel a malignant pleaſure from the re- 


flecting, that he had himſelf aſſiſted to 
year it 


All I intend at preſent is to enquire 


whether there was any juſt cauſe for the 


kin g's command delivered to him at the 
council, in the hour of his diſgrace, by 
Winwood. The ſecretary enjoins him 


44 to review, in his retirement, his books 


© of reports, wherein he tells him, his 
« majeſty was informed, there were many 
«« extravagant and exorbitant opinions ſet 


down for poſitive and good law.” 


L. This calumny was probably inſtilled 
in LOG: ear of James by Lord Coke's 
. | . 


2 


1 5 1 


enemy, the attorney enen. adden 
Lord Bacon. 


. I N I admit ta have been 
in general falſe; I with only to examine 
whether it had not ſome foundation in 
rhe preſent inſtance: though this perhaps 

is not one of the caſes to which the "RY 4 
| command was meant to be applied. 


I. vou will however obſerve, that bis 
doctrine on this ſubje& does not reſt 
merely upon its own authority: in ſup- 
port of it he has produced precedents of 
ſo early a date, as the reign of Edward 

w Third. 


ry 4 INE of Pe” 
there is one which gives us the outline of 
the proceeding of the Court of King's 
Bench, againſt. ſorcerers. I take it from 
Hawkins * and will ecad 1 it to you 71 


* ma of the * B. 1. C. * 
| I. You 


ö 
N 
5 
1 


A0 | 


T3191 
I. Volt need not; 1 redone it per- 
Featty well : but the law. is now obſolete. 


9 2 * 


he We have, it is s true, no more 12 
cerers ; ; the taw has ceaſed with the ob- 


: jet of it; ſhould this art, however, be 
reſtored, you would' not, I think, propoſe 


the precedent as a correct model of the 
Mey. Dunne 
judicial cognizance of i t. | F 


+? if 1 


I. This is an unbecoming ſneer i= — 
impeach the authority of precedents, : und 
you render vain and illuſory the boaſt 


Af of being governed by known Jaws.” 
24 = 30 91 ws 
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L. 1 wiſh to maintain this glorious 
privilege; by fixing it on ſthe firm and con- 
fiſtent baſis of reaſon: The excellency of 
laws does not: merely conſiſt in their being 
known; but in their juſtice and equality 
It 1s: Jou debaſe the authority of prece- 
dents, W the blind and implicit confi- 
_ dence 


0 
fence you: exact to it; not I who deſire 
my faith to be enlightened. - 


I. I do not. attribute infallibilty to 
the judgments of our courts; on the con- 
trary, I know that former precedents 
have been frequently declared in ſubſe- 
quent deciſions of the ſame points, © not 
© tobe law.” And 1 know too, that the 
; general Ry Day of every court, and the 
right of appeal from one to the other, 
ſuppoſe the poſſibility of error. But ob- 
ſerve the courſe ] have taken ;—I indeed 
admit to you, that the law, as received 
at preſent, on this ſubject, derives itſelf 
immediately from the report of a deciſon 
of the Star Chamber, the famous caſe of 5 
; libels ; but 1 aſſert, that this deciſion, 
was declaratory of the common law, as it; 
then exiſted, and i in proof of this aſſer- . 
tion I offer the opinion of the reporter, 
and the precedents” | to which he refers. 


What 


What is the nature of the evidence you 
require ? 


TL. I certainly do not expect that you 
ſhould produce a chapter, from the com- 
pilations of Edward the Confeſſor, a 
fragment of the dome-book of Alfred, or 
a ſtanza from the ſongs of the Druids, 
If you were to produce the law itſelf, ou 


would, in the language of the profeſſion 


be non-ſuit ; ſince you have undertaken 
to eſtabliſh it by immemorial uſage alone, 


And in ſupport of that uſage I cannot 


J know, require any other ſort of 


proof than that which you bring. I ad- 


mit, that in queſtions of this nature, 
precedents and authorities are ſtrong pre- 
ſumptive evidence of law: as ſuch, they 


indeed become concluſive when unen⸗ 
countered by ſuperior evidence; but as 


ſach too, by the force of . f _ $ 
their _ may be defeated, | + - 


1 9? * p 
2 [ 9 ; } 


I. And what do you conſider as the 
e ſuperior to that of precedent * a 


1 That which is deduced 4 BE. 3 
law itſelf ; the evidence of it is reaſon. : PA 


4 


1. And hone) do you collect the, 
reaſon of the law ? 1 


L. From its eſtabliſhed principles. 


1. And theſe eſtabliſhed principles, 
what gives them their ſtamp and. cur- Va 
rency ? 5 


1 The 83 obſervance of them i in 
judicial deciſions. 


C That 


[ w }] 


© That 1 18, in ON WE you are re- 

duced to the neceſſity of confeſſing the 

FAS authority of precedents, in the very in- 

|  _ ſtant in which you controvert it; to pre- 
1 cedents you oppoſe precedents. 


* 

1 Z. I oppoſe evidence to evidence; I 
4/18 oppoſe the evidence of precedents in 
mat general (for principles are abſtrations 
vt from precedents in general) to the evi- 
i! * dence of one or more. And in this the 


law is conſiſtent ; its reſpect for the au- 
thority of precedents is the very reaſon, 

why the greater number have more wage 
with it than the leſs. 


1 I. I do not diſapprove of your idea; 

on the contrary I wiſh to fix it, as I hope | 
to avail myſelf of it hereafter; It is not 
then, the ſuggeſtions of general reaſon= 


i ing, unexerciſed in, and unapplied to, 
1 5 JC 2005 og 


1 
the ſcience of the law that you would 
oppoſe to the authority of precedents F 


L. Certainly not ; but the reaſon that 
ariſes from a ſyſtematic view of it. 


I. And the precedents of which the 
reaſon has ceaſed, or for which the rea- 
ſon does not appear, or which general 
reaſoning may perhaps diſapprove, but 
againſt which no reaſon can be drawn 
from the law itſelf, ought ſtill, you con- 
ceive, to be ſupported. 


L. Exactly ſo; the law, if I may be 
allowed the expreſſion, obſerves no neu- 
trality on ſuch occaſions. If it is not 
againſt a precedent it is with it, and i 
frequently happens that it protects a de- 
eiſion which perhaps from its own weak- 
neſs could not defend itſelf; and that, 
upon this principle of ſound policy, that 
O 1 the 


1 


the error of one precedent is rather to be 


endured, than the uncertainty of all. 


I. It would then follow, that in a 
queſtion upon the unwritten law, a court 
would be as much bound by the rule 


which precedent had eſtabliſned, even 


though it ſhould not approve of it, as it 
would be in a queſtion of written law, 
by a poſitive act of parliament, the im- 
policy of which might be manifeſt. 


L. You are fixing me indeed ! 


I. The conſequence 1s inevitable from 


your own premiſes. 


L. With the qualifications I. have an- 
nexed, I believe I may admit it. The 


court, in the conſideration of an ad- 


Judged caſe, cannot, I think, regard the 
as | ny 


„ 
inconvenience or harſhneſs of its opera- 
tion, in the particular inſtance before it: 
it can only examine, whether it be or not 
legally inconvenient; conſiſtent or in- 
conſiſtent with the principles of that 


ſyſtem, of which it · profeſſes to form a 
part. The upright judge, impreſſed with 
the religion of his high office, pronoun- 
ces that judgment, not which his private 
reaſon, but which his duty ſuggeſts,. per- 
quam durum eſt ſed ita lea et. 1 have, 1 
hope, ſufficiently explained myſelf. 


I. You have poked NS to me 
more than I expected, and have ſo com- 
pletely aſſiſted me in the fortifying my 
poſition, that I cannot diſcover, in what 
quarter a breach 1s eee 


. 


2 The Betiphöt is not cerinain to the 
ſubject. For the purpoſe of illuſtrating” 
my idea, and of placing your arguments 

3 8 in 
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1 
in their true point of view, allow me an 
alfuſion with which the nature of our 
enquiry has more affinity. 


| Yor have ſet out your cuſtom upon 


the record; you have opened your caſe, and 


the evidence by which you intend to ſup- 
port it. To your Star-Chamber deter- 
mination I object, that it is not a court 
of competent juriſdiftion ; the judgment 


is not concluſive. As your firſt witneſs 
Jou call I think Lord Coke. 


| L. Whom you conſiſtently with your 


objettion to his intereſt mean 1 * 
to examine upon a voir dire. 


2. 


Tm 1 
- 4 1 always wiſh to hear Lord Coke 3 
my objection does net go to his compe- 
tency but merely to his credit. For your 
next evidence you offer two precedents. 


I. You will not I hope aver ent be 


record. 


* Certainly not; one of them does 
not conclude for you; and the other © con- 
cludes againſt you. | 


L. I propoſe in the next place, to pro- 
duce a cloud of as reſpectable witneſſes 
as ever appeared in a court of juſtice. 


L. Not 1 hope to the general charac- | 
ter and eredit of your firſt witneſs ; ay 


I impeached | it £ 


* 1 
N ; ; 
« ed * 15 
f . 


Co 16 } 


I. 3 mean a ſeries of authorities and 
deciſions fince the time of Lord Coke ad 
the preſent moment. eee e 


T. However highly I may deem of the 

| great names which have ſanctioned thoſe 
j authorities and thoſe deciſions, I cannot 

| | allow you to avail yourſelf of their teſti- 


| ] | mony; it does not meet the point of 
ml: the queſtion: for you have undertaken 
160 to prove that your law exiſted before the 
F i | time of Lord Coke. If you cannot ſhew 
04 this, the doctrine contained in the reſo- 
Alutions of your Star-Chamber caſe is not 
409! law; unleſs you mean to contend that 


the pronouncing it made it ſo. But 1 
1 am ſure, whatever might be the arroga- 
ſiions of that court, you are too good an 
i Engliſhman, to e it oi have Kada 


legiflative authority. - 41b949 bis 101 
2 C 
36 9 42 * as 4 


L. I have not ſulfclentiy prepared my- 


ſe}f with evidence from that period, to 
which 


191 
which, 1 admit, the queſtion is in its | 
preſent * confined. 


L. perhaps the ſearch may be unne 
ceſſary;—let us however examine the 
precedents * you have produced. Upon 
the firſt ! obſerve, that it is incomplete; 
the judgment does not appear. As it is 
at prefent, it only proves that it was the 
opinion of the  proſec utor, that the offence 
was indictable.; but it does not ſhew 
that this was the opinion of the court, 
on the contrary, one might infer, if no 
judgment was pronounced, that it was 
the opinion of the court, that it was not 
an indictable offence. 


But, admitting that judgment actually 
| palſed. ſtill 1 obſerve that this is not evi- 
dence of that full and deciſive effect, which 
the importance of the queſtion requires. 
1 ſhould have K the e * 5 


# ; Inſt. =—_ 
_ A 
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a record in which the point had been de- 
termined, after argument and. ſolemn 
conſideration, upon demurrer or arreſt 
of judgment. This caſe may have pro- 
ceeded, according to: your own Lord 
Coke's expreſſion, © without challenge of 


« the party or debate of the juſtices.” 


I apply this laſt obſervation to your 


other precedent ; but allowing it its full 


force it makes againſt you. The judg- 


ment indeed appears, but unfortunately 


contradicts your firſt witneſs, and con- 
cludes againſt the allegation of your 
cuſtom, „that * the truth or falſchood of 
the libel is immaterial to the nature of the 
offence. For the falſchood of the libel is 
ſtated as the ground of the judgment; 
que litera continet in ſe nullam veritatem d. 
And it does not prove that which your 


cuſtom alſo alleges, that a penalty was 


20.5. I 3 loft, 174. 
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by the common law annexed to the of- 
fence x. For though the libel in this 
caſe is declared to have a tendency in 
* ſcandalum juſticiariorum et curiæ, to ſcan- 
« daliſe the public juſtice of the coun- 
<« try,” the court, as I underſtand the judg- 
ment, only directs that ſecurity ſhall 
be taken for the good behaviour of the 
defendant: from whence one might in- 
fer that prevention and not puniſhment 
was the common law remedy for the 

oo ee | | 


I. But what evidence do you oppoſe 7 
to that I have offered? ? „ 


L. I doubt whether you have made 
ſuch a caſe as entitles you to call upon 

me for an anſwer. Your evidence 1s not 
only defective, but contradictory; and 


® 5 Co. 185. 
Ds x de- 


* 


[ & 1 
deſtroys the very cuſtom it affects to 
ſupport. But I wave my objection to 
that which you have alrcady produced, 
or may hereafter produce. The error 1 
aſſign is upon the face of the record. 
The cuſtom you have ſet out is unrea- 
ſonable ; it deſtroys itſelf. L 


The law you advance profeſſes to de+ 
rive itſelf from a period of antiquity, at 
which, from the general ignorance of the 
arts, not only of printing, but of writing, 
the offence of libel, which, as you defing 
it, conſiſts in written or printed defama- 
tion, was ſcarcely poſſible, Certain it is, 
that it could not be of ſufficient frequency 
to engage the attention of the legiſlature, 
I do not ſo much inſiſt upon this obſer- | 

15 | vation, 


b * } 
vation, becauſe, at whatever period it 
might obtain, this law, (J repeat the ex- 
preſſion) i is © againſt reaſon and the * | 
* chiſe of the land. 45 


> n- 


L. Allow me to interrupt you. Do 
you mean to contend that no practice 
can be. an offence by the unwritten law, 
but that which muſt have had a neceſſary 
and frequent occurrence, in that period 
of remote antiquity, from which ſame of 
our common-law cuſtoms are ſuppoſed 
to derive their origin? I think you might 
as well inſiſt, that the deſtroying a 
man by fire-arms, was not capital by t the 
law of the twelfth century, becauſe gun- 
powder was not invented till the thir- 
teenth ; that poiſoning with laurel-water 
| Fas not murder, becauſe the knowledge 
of it's deleterious effects is a recent dif 
covery; or that a nuiſance cannot be com- 
mitted 1 * which infects the 
common 


( 22 J 


common air, becauſe the relative proper- 
ties of 1ts ingredients, have been newly 
found out by the chymiſt. Nan 


L. Every malicious deſtruction of the 
life of the individual is murder; every in- 
jury to the public health is nuiſance. But 
if you were aſſerting the exiſtence of a law 
in the twelfth century, which made the 
uſe of fire-arms in every caſe penal; or 


whichi before the noxious qualities of the 
diftiliation you inſtance were known, 


prohibited the adminiſtering it in medi- 


cine ; or which, to meet your third caſe, 


before the unwholeſome effects of your 
chymical preparation had been diſcovered, 
declared the experiment a nuiſance ; I 


ſhould object, as I do now, that the law 


defeated itſelf, that its exiſtence was not 
ſuppoſeable. 


L. vou 


1 - 
| I. You ſay that every injury to the 
public health is a nuiſance ; Wwhence, 1 
alk you, do you derive the ſanction of 
that law, but from judicial deciſions: 


4. 11 f is impoſſible not to admit, ha a 
great part of our law' owes its immediate 
original to judicial « declarations ; ; but it. is 
alſo to be traced up, as to its ſource, to 
the firſt pr inciples of the law and, govern- 
ment of this country, from which ſuch 
deciſions are the unforced derivations. 3 


* 
— 4 
CE 2 4 z 4 1 


I. This is preciſely the point to whick 
the law in queſtion have been ſo derived? 


«of + * q #4 £ 
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__ You have 1 . taken another 
courſe you profels to derive | it, not from 
the general principles of the law, but 


from a poſitive conſtitution, by which 
Tx a | libel 


. 
libel was made an offence, and a ſpecific 
penalty annexed to it. But whichever, 
of theſe courſes you take, my objection 
meets you; as I am to maintain that your 
law is unreaſonable, in the ſtrict ſenſe we 
have before annexed to the term. For 
obſerve.—As you do not produce the law 
itſelf, you muſt neceſſarily proceed in one 
of theſe ways ;—elther vou offer your au- 
1 thorities and precedents, to induce a pre- c 
1 ſumption that the law once exiſted or 
you produce them as deductions, from | 
the general principles of our ſyſtem. In 
19436 the firſt inſtance, I oppoſe evidence to 
111.8 evidence, — to your authorities and prece- 
6 dents general principles; and J ſay, that 
1 60 the preſumption againſt its having exiſted 
| 18 ſtronger than the preſumption for it. 

In the ſecond inſtance, I anſwer, that 
the law you ſuppoſe, is, not only not 
derivable from, but abſolutely inconſiſtent 
with the principles of our law, 


A 


In 


I 
U 


In either view, therefore, the enquiry 
reſolves itſelf into this queſtion: whether 
the law as received upon this ſubject, be 
deducible from the general principles of 
our legal ſyſtem? - you engage ſo to de- 
duce it I am to maintain that it is in- 
conſiſtent with them. And as in a queſ- 


tion of private right, our reaſonings 
would be drawn from the civil depart- 
ment of it; ſo in a queſtion of public 


wrong, they muſt be drawn from its cri- 
minal department. If the precedents and 
authorities you can produce have the 
ſanction of theſe principles, admit the 
juſt effect of them; but againſt theſe 
principles they cannot, I think, prevail. 


x 11 
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L. I conſent that the diſcuſſion proceed 
upon this ſtate of the queſtion :—you 
have however, I ſuſpect, formed a haſty 


and raſh concluſion, 
Tecum habita et noris quam fit libi e curta ſupellex. 


L. I do not pronounce ;—I with only 


to examine. In return for your advice, 


let me cite you an obſervation, which, to 

each of us, may ſuggeſt an uſeful leſſon. 

The chancellor d' "Agueſſeay i in the con- 

cluſion of his inſtruktions to his ſon, on 
the ſtudy of hiſtory, has this paſſage, 
© ceuxcy veulent} juger de ce qui s'eſt fait, 
par ce qui doit ſe faire; et ceux la 
« yeulent toujours decider de ce qui doit 
« ſe faire par ce qui fe fait. Les uns 
« ſont, ſi je Voſe dire, la dupe des raĩſon- 


** nemens, ct les autres le ſont des wa | 


ec. qu'ils prennent pour la raiſon meme.“ 


2; The | 


L. H E character of this offence, 


as you deſcribe it“, has rather 


an anomalous appearance ;—your de fini- 
tion does not neceſſarily require it to have 


been attended with actual injury to the 
public: the injurious public conſequences 
of it are not poſitive, but merely pre- 
ſumptive. It is, in this reſpect, I think, 


diſtinguiſhable from offences in general 
8 which conſiſt rather in the injury itſelf, 
than in the bare tendency to it. Other 
offences require realities to their compoſi- 
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tion, this is wholly compoſed of preſump- 7 
tions and probabilities. 


Defamation is, I admit, in itſelf a1 an im- 
morality, and evidently proceeds from a 
heart regardleſs of ſocial duty. In its 
conſequences too it may be a civil injury. 
But all immoralities, all civil injuries are 
not crimes: what then is the conſidera- 
tion which in the view. of government, 
renders it a public ee? 


I. It has been in 1 moſt ANGER IP ſo 
. treated. The offence of libel by the law 
| of the twelve tables 
i 


L. Non @ duodecium tabulis, neque a 


* 


5 prætoris ediclo, ſed penitus ex intima philo- 
f ſopbid hauriendam Juris diſciplinam puto. 
1 We are conſideting the nature of the of- 

i fence itſelf, not the arbitrary conſtitution 
4 of it in different governments, or the pe- 
? nalties they may have annexed to it: 

| penalties which have been too frequently 
b mea- 


1 * 1 . 
meaſured, not by the exigency of the of- 
fence itſelf, but by the paſſions and 
ſiniſter policy of thoſe who governed. In, 
the middle age of Rome, it was ſubjected 
to corporal . puniſhment ; but the ex- 
tremes of political tyranny met; the De- 
cemvirs and the Emperor Valentinian pu- 
niſhed 1 it with death. 5 1 


7 
t h 


L. In modern ROPE the French 
| Law— . 


1 1s the tow of that government: we 
are conſidering the genius of our own. | 


L. And in our own (for I think 1 60 
haſtily gave up my former argument) I 
am perſuaded that reſearches in ity hiſtory: 
would ſhew—— | 


L. That this 6Rince has been puniſhed - 
with the a as and mangling the 
human 
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| human form. with ſuch horrbrs and in- 


famies, that all recollection of the i injury 
was boft 1 in the barbarity 'of the puniſh- 
ment. * Men,“ ' fays Lord. Clarendon, 


40 begun no more to conſider the former 
60 manners 'of the offenders, but the 


ö 


6 men.” 


* * 


I wiſh to confine you to that courſe of 
enquiry, .to which you have yourſelf 


conſented, to the derivation of your- 


doctrine, not from the laws of other coun- 
tries, but from the principles of our 


_ own; not from the practice of other go- 


vernments, nor even from that of our 
own, in ſome periods of it, but from the 
enlightened ſpirit of it. And I pauſe up- 

the very outſet of the diſcuſſion, for a 


ON 
| adn in which I may, perhaps be ſingu- 


lar. I doubt whether the mere defamation 


of the ſubject can, upon the principles of 


our government, ever be a public offence. 


I admit, that the injurious practice ought 
| 2 
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to be reſtrained, but 1 befßelte ugan be 
means. I doubt whether it ought not in 
all caſes, to be puniſhed by a civil action, 
if I may uſe the expreſſion, rather than 
by a criminal proceeding; Wettler the 
penalty ought. not to be rather compen- 
ſation to the private party, than vindic- 
tive ſatisfaction to the public party.” At 
leaſt the former ird to me more con- 
ſonant to the gen! nius of our law Ind o. our 
government than the latter, Ws ge 


14 {$# * e 
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It is, I think; die ſpurkt: of: Sh 
emen to prefer public puniſhment. 
to civil compenſation. Jealous of his 
power, the Deſpot ſeeks not ſo much re- 
paration of the injury to the individual, 
as an atonement for the affr ont to his 

authority. Such a government, is in. 
truth, more anxious for the mainte- 
nance of its enormous arrogations, than 5 
for the protection of the 15 vey us 
the Fae c ; 
I. You 
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L. You do not corn to the mote 


+ 


nature of the offence: . $016) T-ermanm 
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172 111 is LE the in nature bf 
the offence, that accounts for its having 
been ſingled out as the object of the diſ- 
proportionate penalties which have. been 
inflicted upon it. The motive of them has | 
been not ſo much to protect the charac- 
ter of the individual, as that of the 1 
vernment itſelf from cenſure. From a 
dread that theiſhaft of juſt reproach might 
in ſome inſtance glance too high, the uſe 
of it in every inſtance has been — 


prohibited. 


* You ae its tendency to diſturb 
the public tranquillity. 


L. The public tranquillity, as it is the 
only ſecurity of an arbitrary nn, 
is 


r 

is the object to which it ſacrifices every 8 
other. The apprehenſion of a diſturb- 
ance of the public peace, from the re- 
ſentment of the individual 1s, I think, 
rather imputable to the ſuſpicious vigi- 
lance and timidity of a bad government, 
than to the firmneſs of a good one. 


T think I perfectly well underſtand the 
ſpirit of Lord Coke's eulogium, on the 
court of Star-Chamber, © This court, 
the right inſtitution and antient orders 
* thereof being obſerved, doth keep all 
England in quiet“; I think I com- 
 prthend the principle, upon which this 
court affected the criminal cognizance of 
a civil injury made the ſenſibility lf 
the injured party, the meaſure, not of its 
reparation, but of its vindictive ſatisfac- 
tion ;—diſcovered in his poſſible reſent- 
ments, a poſſible diſturbance of the public 


* 4 Inſt, e. 5. 
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peace, and adminiſtered to it Dok preren- 


tion but puniſhment. 


When I read the famous caſe of bels, 
I own I am not ſurprized that the learned 
reporter gives us declamation in the place 


of ſober reaſon. But the premiſes of the 
doctrine of that caſe once granted, I muſt 


admit, I know, the conſequences that 
follow from them. When your authority 


| aſſerts * © that it is not material, whe- 
e ther the hbel be true, or whether the 


party againſt whom the libel is made be 


of good or ill fame,” I may doubt the 


legality of the poſition : but when I read 
that a libel upon perſons entruſted with 
the adminiſtration of government is a ſtill 
greater offence, I underſtand the uſe of 
the argument @ fortiori, and feel all the 
force of the inevitable concluſion. In the 
darkeſt pages of our hiſtory I collect the 


® 5. Co. 125, 8 
purpoſes 
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| ea. of this inſtitution from the 
purpoſes to winch it has , been 


W 


I. The order of a good government I 
ſtill think requires the puniſhment . of 
this offence ; for, if there were no public 


redreſs for the injury *, the injured party 
could not be reſtrained from acts of vio- 


ſence. The law allows, in many caſes, 


no other ra for Ebel. 


L. The order of good government re- 
quires ſuch a ſyſtem of juſtice, that no 
public wrong ſhall be without its puniſh- 


„ Hawk. P. C. 73. 
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jury whatever, but upon that of prevent- 
k ing the diſorder that would enſue, from 
the individual's righting himſelf ? 


i ment, no private wrong without its 

f compenſation. This ſyſtem once com- 
# plete, the private party who takes the 
3H puniſhment of wrong into his own hands, 
f is an uſurper of the public authority: 
| N and this the law cannot pre- ſuppoſe. 
I. But upon what other principle does 
ö | government take cognizance of any in- 
| 


L. This is certainly the motive upon 
which government not only puniſhes the 
public injury, but compenſates the private 
one. But, before this principle can have its 
application, the act itſelf muſt from its na- 
ture be an injury public or private. Inſtead 
| of the criminal ingredient of this offence, 
| you ſubſtitute the general motive of go- 
- vernment to the puniſhing. of all of- 

fences 


1 7 1 


N e whatever. 1 will illuſtrate my 
meaning. | 


If I were to aſk, why murder is an 
oftence ; in the ſpirit of your reaſoning 


you might anſwer, becauſe, if it were 
not puniſhed, the relation or friend of 


the deceaſed, might be inflamed to avenge 
his death ; violence and diſorder might 
enſue.—To this I ſhould then obſerve, 
this is not the circumſtance which conſti- 
tutes the crime, this is the motive of go- 
vernment to the puniſhing an act which 
is in itſelf an injury to ſociety, the ex- 
tinction of a life in which it 18 a 
intereſted. 5 


0 Again, if I were to aſk, why govern- 


ment enforces a compenſation for an injury 
to the private rights of the individual; 
you might alſo anſwer, to prevent the 
party claiming it, from compelling a re- 
poration by force. Here likewiſe I ſhould 
| remark, 
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vernment, he cracting a catisfation for 
the violation of a right which it recog- 


niſes. But 1 ſhould not complicate a 
public offence in this manner: I ſhould 


not ſay this act is in its nature an injury 


to the individual; but it is an injury for 
which the law gives no ſatisfaction; and 
the law giving no ſatisfaction for it, it is 
poſſible the injured party may compel it 
by force; and becauſe the injured party 


may compel it by force, this act has a 


tendency to a breach of the peace; and 
becauſe it has a tendency to a breach of 
the peace, this act is a public offence. 


L. Do you then mean to contend, that 
this ſpecies of defamation ought in all 
caſes to be remediable by civil redreſs ? 


L. It is not neceſſary to my argument 
that I ſhould contend for ſo much ou 


are to ſhew it a public offence. 
| Upon 


1 
Upon the firſt view of this offence, as 
yon define it, one might be inclined to 
rank it in the claſs of actionable injuries. 
The expoſing the individual to the con- 


ti tempt or hatred of mankind,” one might 


think cannot but be injurious to his com- 


fort and happineſs; a damage which 


ſeems as eſtimable by compenſation as 
many others for which. it is. enforced. 
Conſidered in another reſpect, the injury 
becomes ſtill more palpable to ſuch an 
| eſtimation ; the good name of the indi- 


vidual is a valuable poſſeſſion; it is in 


every rank of life, if not property itſelf, 
the means of acquiring it. It is not J. 
however, it is you who are reduced to 
the neceſſity of confeſling it in; all caſes, 
in which it is criminally cogniſable .A civil. 
injury. It is you, who for the, purpoſe. 
of raiſing it to an importance ſufficient 


do engage the attention of government, 


deſcribe it as the higheſt of injuries to the 
individual, and of all others the moſt 


_ ſenſibly 


t. 
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ſenſibly felt by him. And you cannot do 
this, without imputing the not having 
provided civil redreſs for it, as a defect 
in our ſyſtem ; but you do worſe—you' 
repreſent the law as availing itſelf of this 
very defe d, for the purpoſe of making 
the act a public offence. Produce me 
another inſtance of an offence ſo conſti- 
eee, : fs v7 
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I. I may admit the caſe to be ano-_ 
malous ; but the injury is ſo too. It is 
tt ſuch as the law cannot but recogniſe, - 
and at the ſame time ſuch as cannot al- 
4 ways be the ſubject of civil ſatisfaction. 


T. But 


= I 
of But in | Gliſcs where defamation is 


not remediable by action, is it not cog- 
niſable by ſuit in the ſpiritual court? 


L. If it import a charge of an offence 
there puniſhable. 


L. The ſyſtem then ſeems to me to be 
complete. Where-ever the law can take 
notice of the defamation, it appears to 
have provided adequate remedy : for the 

moral injury the ſpiritual proceeding ; 
for the civil injury the proceeding by civil 
action. What then remains for the cri- 
minal proceeding ? 


1. The writing, or e the defi 
mation, 


5 82 But the writing 'or printing does 
not. take it out of civil cogniſance. Li- 
| 8 bel, 


1 


bel, if it contain actionable ſlander, is 


ſtill actionable. 


W 


L. But it takes it out of the cogniſance 
of the ſpiritual court. 


L. Upon what principle ? does the 
defamation become from this circum- 
ſtance leſs immoral or leſs irreligious ? 


L. Upon this veinciple, that it is. in- | 
dictable at common law. 


L. This is indeed a reaſon. Your ar- 
gument * is come full circle.” | 

I obſerve however, that your reaſon from 
the want of redreſs is not co-extenſive 
with your law; it does not prevail in 
thoſe caſes of libel for which there is a 
remedy by action. 


L. Still 


[4] 


L. Still you muſt admit, that it ought 


to prevail where -the law gives no ſuch 


remedy. 


L. The conſequence is by no means 
neceſſary, If the injury be ſubſtantial 


enough, for the preſumption of damage 


to the individual to attach upon it, it is 
| ſubſtantial enough for compenſation ; if 
it be not omnia ſcire, non omnta reſegui. 


A moment's recollection will, I think, 
ſaggeſt to you inſtances of * heart-ſtruck 
« injuries“ to the individual of which 
our law takes no cogniſance, and of 


which, not taking cogniſance of them, 


it will not intend the reſentment by vio- 


lence. But, in the way in which you 
proceed, there is no breach of honor or 


duty from man to man, which may not, 
from the provoking quality of it, and 
the probability of its being reſented, be 
rendered a public offence. Nay, more — 
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upon your principle all thoſe affronts, 


which 1 in the ſenſe of modern honor, are 


conſidered as ſig nals for an appeal to the 


* trial by battle,” become criminally cog- 
niſable. The law, I know, cannot re- 
gard the pr ovocation in ſuch caſes; but I 
leave it to you to reconcile the incon- 
ſiſtencey of preſuming the reſentment, 
where it is at moſt only probable, and 
of not recogniſing it, where. the cuſtom 


of the age has render ed it almoſt c certain. 


"Obſerve; however, another extrava- 


gent conſequence. from your doctrine. 


Vou maintain, that the offence in every 
caſe, conſiſts in the tendency to excite 
the reſentment of it. The judicial ap- 
plication of this principle, 1 remark, is 
impoſſible. For a court cannot in the 
very inſtant in which it is adminiſtering 
public redreſs for the injury, proceed upon 
a ſuppoſition of the poſſibility, of the in- 
Jared 22 5 $ ——_— it himſelf. The 
moment 


1 4s 1 


moment the injury is conſtituted à public 

offence, there is an end of its tendeney 
to a breach of the peace, by the violence 
of the injured party. You make that a 
criminal ingredient of the offence which 
cannot, in any given caſe, be taken into 
the judicial conſideration of it. : 


% Are you then contending, that in 
our law no act is conſtituted an offence, 


by! its tendency to a diſturbance of the 
public peace? 


12 Moſt n ee I, am not. ſo 
contending;—but 1 think 1 ſhall ſhew a, 
manifeſt diſtinction between this offence 
and thoſe of that claſs, 


At 


* p 

. 

. 

$ 

* 
Ol 
4 
"1 

| 

+» 

* 
«YH 

| 
2 q 
by 1 ! 
* 
4 


> - 2 2 = I Feats # 
py * *** — l e . — — Ls * — 
ar Are * . — —— 2 2 1 
EC I ͤ ——— SECIS SA dS 
7 — 


. * * 
TI x; . > 
we — — — Cas 3.2 
f , < ** b — — 
dd bud — gt 
0 : ww as aw 


WD UNS a8 
. 


* 


33 


Nr e ern 
. ere err ern 
Lowe W 


» wy — — — I — = 7 —_— G1 
PU cv: wr Es ]⅛˙ A ˙ Q ur" Ve. we - 
. FR . N. * Y 


— — 
= N 
- 8 > a. 


= + 
At preſent you appear to me however 
to confound two ideas, which are in 
our law perfectly diſtinct. Every ſubject 
of the government is entitled to its pro- 


tection: he is ſaid to be in the king's 


peace; becauſe the king is the executive 
magiſtrate of the government. Hence 
every violence to his perſon is charged as 
an offence, © againſt the peace of our ſo- 
i vereign lord the king.” But an offence 
againſt the public peace, I conſider to be 
of a very different nature. It does not 


merely conſiſt in an injury to the peace 


or protection of one individual, but to 
the peace or ſecurity of all individuals. 
Every act which has the effect of exciting 
general terror and alarm, 1s certainly an 
offence againſt the public peace, and as 
ſach properly puniſhable ; but the act 


which has a tendency to a mere breach of 


the. peace, in the perſon of the indivi- 
dual the law does not conſider as the ſub- 
"ot 


. 


jet of PR” Say but of prevention. F. or ; 


even where intended violence to any one is 


manifeſted by direct and poſitive menaces, 
the law does not puniſh ſuch intention, 
but merely takes ſecurity that it ſhall not 


be committed, not from the party, againſt 
whom, but from whom it is apprehended. 


In this caſe the party is puniſned who is 


preſumed to have excited a reſentment, of 
which himſelf is to be the _ 


L. You forget that the ſcandal may ex- 


cite not only the reſentment of the party 


injured, but of his family, his friends, 
and — 


1. And produce a ſort of chaude-melee 


among them all. The law Proceeds in no 
| | © 0 
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eaſe upon ſo foreign a preſumption ; if it 
did, it would, I think, adminiſter the 
remedy I have mentioned. Again I chal- 
lenge you to produce another inſtance of 
an offence ſo conſtituted. 


I. Your expreſſion ſuggeſts one ſome- 
what analogous to the preſent ; challenges 
to fight are criminal by our law. 


L. The caſes may be ſomewhat ana- 
logous, but at the ſame time, you muſt 
allow, that they are ſgmewhat diſſimilar. 


The one is a direct and pytive ſolicita- 
tion to join in an act, the avowed purpoſe 
of which is the deſtruction of the indivi- 
dual, with which ſolicitation, the cuſtom 
and manners of the age render a com- 
pliance more than probable. 


The other is a conſtructive invitation 
to an individual, his family, and friends 
CL pcs 


FS) 
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to form a party, in which the inviter is 
not to beat, but is to be beaten,—ub; 
vos pulſatis ego vapulo tantum which in- 


vitation, as theſe ex parte engagements 


are not faſhionable, is generally declined. 


L. Your pleaſantry 18 rather miſplaced; 


but am I to underſtand you to infiſt that 


the defamation of the individual, can in 
no caſe have a tendency to diſturb the 
Public peace? for you have admitted, I 


think, that this circumſtance would ren- 


der it a public offence. 


L. All I mean to maintain is, that 


defamation of itſelf cannot be a public 
offence ; it may be ſo T allow in its con- 
ſequences. And though I conſider the 


general doctrine you advance as unſup- 
portable, yet I think you might have de- 


fended it upon more plauſible reaſoning. 


If you had aſſigned to the ſcandal, the 


= tendency 


= = = -" Iz my 
Ep * Tg We nee. ee — - 
F ler ⁵— . ]—ͤ1—)n1 — hows — 


- 
— 8 ne. —— _ * — 
r r —— 
——— 22 — — 


0 J] 
tendency of exciting reſentment and vio- 
lence, not againſt the party defaming, 
but againſt the object of the defamation, 
there would have been ſome colour for 
the argument. You might then have pro- 
ceeded in this way :—Defamation civilly 
cogniſable, is that which has the effect of 
debaſing the individual, who is the ob- 
ject of it in the eſtimation of ſociety;— 
but if, added to this effect, it has that 
of exciting mankind to acts of hoſtility 
againſt him, it becomes criminal. I 
ſhould then have admitted, as I now ad- 
mit, that the publication of a ſcandal 
which had for its evident purpoſe, to in- 
flame the paſſions or prejudices of the pub- 
lic againſt the object of it, would be a 
public offence : but I ſhould then deny, 
as I now deny, that ſuch an effect was in 
general, aſſignable to the defamation of 
the individual, 


bo The 
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The atual conjuncture of the times, 


the nature of the defamation, the ſitua- 
tion and character of the object of it, 
may render a ſcandalous publication as 


effectual a mean of diſturbing the public 
peace as any other. The caſe however 
mult be examined upon its own particular 
_ circumſtances, which, as they would be 
of the criminal eſſence of the charge, muſt 


be averred and proved. But it is evident 


that the offence would conſiſt in ſome- 


thing very different from the preſumption 
of the party's himſelf reſenting the injury. 


I. I need not of courſe aſk you, whe- 
ther you admit thata libel upon the cha- 
rater of the deceaſed can be a public 
offence. 


1 Certainly not of itfelf,—In my view 
of the ſubject, I can, however, imagine 


the injury to ſociety of a publication 
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which ſhould traduce thoſe illuſtrious 
names, the memory of which has warmed 
a nation's virtue, the Hampdens, the Ruſſels, 
the Sidneys of their age; which ſhould 
have for its purpoſe to rake up their aſhes 
and to extinguiſh the ſtill-remaining 
ſparks, by which the flame of patriotiſm 
might be enkindled. Such a publication, 
I might conſider as an attempt to ſub- 
vert that public virtue, upon which the 
happineſs of a ſtate depends. | 


We have then examined the matter of 
the offence, (if I may uſe the expreſſion;) 
let us conſider its form, the mode of its 
ommunication. 5 Eon 


The 


ol 


Th e ſlander of the individual by looſe 
words, is at moſt only actionable. To 
render them criminally cogniſable, they 
muſt be connected in a ſort of compoſi- 
tion, which implies premeditation, Am 
I ſo to underſtand you ? | 


L. Certainly. 


L. So that to reclaim * the winged 
e wards” from that region to which they 
naturally belong, and to give them a 
local habitation, and a name in the ſyſtem 


of our criminal law, they muſt be fixed 


by regular proſe or metre. 


The definition is rather an unfortunate 


one, for thoſe who have the talent of 
ſpeaking | 
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ſpeaking in correct periods, or of making 


verſes antes pede in uno. A man might 
find himſelf uttering indictable ſcandal, 


with that ſort of ſurpriſe, which Moliere's 
character expreſſes, upon diſcovering that 
he had been © talking proſe” without 
knowing it. 


I. The ſcandal muſt be dritten or 
printed; and the publication of it is the 
ſtriking feature of the offence. 


TL. This feature does not, I think, 
diſcriminate it from actionable ſlander; 
for this alſo requires a publication. 


L. By ſpeaking but do you not ob- 
ſerve the difference between theſe modes 


of publication * 


11 19 
L. Ladmit that the printing or writing 
of the ſcandal, facilitates the more ex- 


denſiwe communication and impreſſion of 
t. But you know too that the action 


f ** ſlander, proceeds upon the Pre- 


ſumption of its effect on the minds, not | 


of one or more individuals, but of all in- 
dividuals, of mankind in general. If it 
is the degree of publicity, that is to 
change the nature of the injury, the fix- 
ing this offence, will be a ſort of geome- 
trical problem: . required to find the 
diameter of that circle in which the 
I ſeandal propagated from actionable 
commences criminal.” You indeed 
purſue the circle till it vaniſhes; for [ 
think you maintain that a private letter 


is a publication of the ſlander, it conveys 


to the party who is the oßject of it. In 


this inſtance your own principles deſert 
you; for you will not, J Rope, contend 
that the ſlander, privately communicated 
to the perſon to whom it is applied, be- 
comes 


86 J 

comes more provoking from the mere 
circumſtance of its materialiſation upon 
paper, than when addreſſed to him by 
ſpeaking it, however deliberately and 
pointedly in the preſence of others. 
At leaſt, you are not, I think, warranted 
ſo to contend from the experience of hu- 
man nature and human paſſions. 


L. I thank you for the expreſſion ;— 
it is the materialiſation of the language, 
which gives a conſiſtency and perma- 
nency to the ſcandal : it becomes as laſt- 
ing as the material, The 9 
« words” leave no trace behind. 


I. Except in the minds of the auditors. 
This accidental circumſtance may indeed 

aggravate the injury, but cannot alter 
its nature; cannot change it from a pri- 
vate to a public one, And, in the ſhape 
in which we at preſent view it, it wants 
8 | the 
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the qualities you have now annexed to | 


the offence ; ſince it is evident that the 
permanency and further communication 


of the ſcandal depends entirely upon the 


party who has the letter in his power. I 


recur to my. objection, that the mere 


civil treſpaſs, the private injury, cannot 


become a crime by being —_— 1 com- 


mitted. 


public manners | * 


2 This indeed Saks chany; its na- 
ture; the act would then commence an 
injury to the public. For, I admit that 
every publication, be the object of it what- 


ever it may, that, from the expreſſions and. 
ideas it conveys, is offenſive to the public 


morals, and decency becomes from this 
circumſtance criminally cogniſable. This 
cireumſtance J admit too, might render 
the libel upon the character of the indi- 
vidual a public offence; but it would be 
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accidental not efſential to the injury. The 


miſdemeanor in the caſe I ſuppoſe, would | 
be puniſhable, not bccauſe.it is an in- 


jury to the individual, which the indi- 
vidaal may reſent; but becauſe it is an 
injury to the public, which the eres 
G to puniſh. ” 29 


L. vou admit the pofibilie⸗ of the of 8 
fence againſt the public morals and vir- 
tue; and you do not exclude that of the 
offence againſt the public peace. The 
« tendency to the breach of it,” I cannot 
help ſtill infiſting is the very © giſt” of the 
offence of which we have been ſpeaking. 


'S >." 


L. I am endeavuuting'2 to analyſe this 
doctrine, but when I aſk' you for the 
reaſon of it, you anſwer me with a 
technical. phraſe. I am examining the 
ſtamp and value of the coin, and you 
think you ſatisfy me, by telling me, 
you have received it for current. 
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L. XVI E have now, I think, con- 


ſidered the nature of the in- 
jury, and the modes of communication 


which render libel a public offence. 


L. I omitted to mention that it may 


not only be committed by writing and 
printing but alſo by figns and pictures. 


L. The expreſſion reminds me of a 
point, which, though within our pre- 


ſent view of the ſubject, we have only 


£2 touched 
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touched upon. It deſerves however a 
diſtinct and particular examination. 


It is, I think you ſay, immaterial to 


the nature of the offence, whether the 


repreſentation be true or falſe. 


L. D ; for the more true it is 
the more provoking. 


TZ. To a man who has a deformed per- 
ſon, there is frequently nothing ſo pro- 
voking as the exhibition of it, by any one 
but himſelf. In ſuch caſe, the demerit 
of the artiſt, would be exactly in pro- 
portion to the fidelity of his pencil. The 
moral painter, in courſe, who delineates, 


however truly, the ridiculous foibles, 


the contemptible manners, or the odious 
morals of another, is at leaſt equally cul- 
pable. I ſpeak not of the caricature, but 
of the Juſt portrait. 


L. You 


1 


— 2 


* 
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2«1 
'L You have drawn the neceſſary con- 
fquenes from the principle 1 maintain. 


I. It would ſeem, I own, on the firſt 
mpreſſion, that the colors of the painter, 
and the language of the writer, are 
merely the media, through which theſe 
| deformities of perſon and character are 
viewed; that it is the object itſelf, not 
the repreſentation of it, which reflects 
the ridicule or ſcandal. The dramatic 


poet, the ſatyriſt, then whoſe profeſſion 


it is, to expoſe the vices and follies of 
men are criminal characters. 


I. It is not the fatyriſt, but the li- 


beller, that incurs the penalty. The 
ſatyriſt exhibits the general character of 


the times; the libeller the particular 
character of the individual. 


1 


— 


f 
ji 
i! 

9 
4 
' 

; 
3 
_ 
þ 
| 


— 9 


e 


A — = 
55 * n _ 
— — od 


r 
A* * ED REY W 


go me Tn 


PT 


N IE 


e 


py 
— . — 9 3 we 
I TITTIES” 


„ 2 
— - © r _ A 6 
e . T — — n 8 bo es 
nn a um S — * * 4 
12 1 =. bees. * * L > theo * 8 1 — > Freon « ry 
R — . : N by. 
. WEPAEET= > aeawote 75 - — 


1 62 1 


L. I underſtand you: : you may exhi- 


bit to the age its form and preſſure, but 


you muſt not hold up the mirror to the 
individual. You muſt not cenſure one 


individual, but you may cenſure all. The 
private portion of the public dium is in- 


finitely ſmall : thus divided it is felt by 


no one,—But ſatire has, for its general 


purpoſe, the correction of the public 


manners: may not the cenſure of the 


individual proceed from a motive equally 
virtuous, the reformation of its object. 


L. The duty ariſing from particular 
relations in ſociety, may render ſuch 


cenſure juſtifiable. In the inſtance of 
the painter you have alluded to, it is the 
buſineſs of his profeſſion to give reſem- 


blances to the perſons who ſit to him. 


L. I accept the qualification, and mall 
hereafter remember it. But beſides the 
8 | relative 
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relative duties to each other, which may 


ariſe from our particular ſituations in ſo- 


ciety, is there not a r to an in 
general? | 


I. No one has a EHxtt to conſtitute 
himſelf the cenſor of private characters. & 


L. The cenſor, I ſuppoſe you mean, 


who draivs from facts his own conclu- 
ſions, and annexes to them criminating 
epithets; who forms his judgment of the 
individual from particular inſtances, and 


pronounces ſentence upon his general 
character. He who ſo judges, deſerves 
himſelf ſeverly to be judged. But what 
ſhall we ſay of the mere relater ? of him 


who only finds facts, and leaves the con» 
cluſion from them to others. Is he equal- 


ly criminal if the — themſclves be 
true? 


Amas 
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Amas d'<pithetes! mauvaifes louanges} 0 
ſays La Bruyere,ce ſont les faits qui louent. 
Reverſe the obſervation and it applies 
equally to cenſure. | 


IL. The truth of the cenſure I have- al - 
ready ſaid is an aggravation | of the of- | 
fence. | 


TI. One might have thought the re- 
verſe to have been the caſe; that the of- 
fence was heightened by the falſehood of 
the charge, diminiſhed by the truth of it. 
But I underſtand you—it certainly be- 
comes more provoking to the perſon who 
is the object of it: the accuſation of his 
own conſcience doubles its ſeverity. This 
rule, however, produces to the accuſing 
party ſtrange ſort of ſapererogation of the 
demerit of the party accuſed. E 
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I. The expreſſion is juſt ;—libel is an 


accuſation, and ought to be judicially Pre; 
ferred ; not in this odious courſe. 


* — 7 


L. All immoralities are not judicially 
cogniſable. There are violations of ſo- 


cial duty, ameſnable to public juſtice by 
no regular proceſs, i in the knowlege which 
the intereſts of ſociety may be concerned. 

The perfidious friend—the ſeducer of 
unſuſpecting virtue—the cruel ſpoiler of 
domeſtic happineſs—the hard unfeeling 


oppreſſor of his dependants—all, all, de- 
fire the convenient ſceming” of honeſty, | 


Da mihi fallere : da ſanctum juſtomque videri: 


Wh 


They may well indeed — the : officious | 
caution to mankind againſt them: but does 


the law itſelf prepare the diſguiſe for ſuch 


characters? does juſtice make common 
cauſe with the impoſtors in morality and 
religion, and in conſideration for the irri- 
tability of their reſentments, arm itſelf 
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1 66 ] - 
to avenge the detection of their profi 
. 


I. Mere declamation ! 


L. I have, however, heard of a maxim 
of the civil law, which our law has I 
think not over looked; eum qui no- 
t centem infamat, non eft æguum et bo- 
« num ob eam rem condemnari; delicta 


enim nocentium nota . oportet et ex- 


T pedit. 


L. This reaſoning has with us, its ap- 
plication only in the civil proceeding. 


L. Hereafter 1 may have an opportu- 
nity of more particularly examining how 
far this diſtinCtion be deriveable ex 2quo et 


bono. When we come to view your doc- 


trine in its further conſequences, it will 


( 6 ] 
be neceſſary to enquire into the legality 
of the poſition, © that the defendant 
'<© ſhall not be permitted to give that de- 
« fenſive matter in evidence, under the 
general iſſue, upon a criminal proſe- 
* cution, which, if the ſame individual 
act had been the ſubject of a civil ac- 
« tion, he might have ſpecially pleaded | 
« for his Juſtification.” At preſent, 1 | 
take this poſition to be utterly incon- | 
ſiſtent with the eſtabliſhed rules of our 
Judicial proceedings, rules not merely 
politive or arbitrary, but founded in the 
eternal principles of reaſon and juſtice. 
It is in this caſe alohie, 1 obſerve, the 
ſuppoſed criminal is deprived of thoſe 
arms for his ſelf defence, with which the 
humane temper of our law is in every 
other caſe anxious to furniſn him. The 
reaſon for this rigorous peculiarity will 
* 1 believe, hereafter explain i ſelf, 
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Wy There may be ſomething plauſible 
in ; your reaſoning upon this Krſt part of 
the ſabjeft ; 1 muſt however ſuſpect the 
fallacy of it. Periculs oſum. oft guod non 


75 rorum bonorui  comprobatur |  exemplis. 5. 


7131 * 


| The poſition you | have now. been impeach- 
ing, has ever been the governing prin- 


et 


ciple of that court, in which the offence 
75 wie 
1s cogniſable, 


i} 1144-1. 
* 


2 (;} 1 + * r 3 , 5 ; 
| 5} eid 101 2:1 


L. This allo 1 may queſtion. 1 will 
cit You: a caſe determined i in that court. 15 


One Maddos, an apothec ary, had] ber 
ſoffited Dr. Crow, 4 Phyſieian, hatl writ- 


i 1 | 
FO e | 5 ten, 


1 
ten, and taken his fee. Some perſon, 
| who conceived; I ſuppoſe, the public to 
be intereſted. in the detection of this im- 
poſture, publiſhed the fact in an adver- 
tiſement. The apothecary, in confidence 
of your poſition, that the truth of the 
fact was no juſtification of the libel, had 
the effrontery to move the Court of 
King" s Bench for an information againſt 
; but did not pretend to deny the fraud 
ak which he was charged. The caſe 
was too glaring ; and the court refuſed 
the information. - 2 HOG OR ab 


: 5 


3 1. And A 18 the Os you 3 pr 
this inſtance ; ? | 
OT. ſee in this determinatian the tri⸗ 
umph of the court's good ſenſe over your 
un- principled poſition. A conjuncture 
could not have been deviſed; to put it te to 
a kyerer trial; and more effectually to 

. ij force 


42 1 

force the confeſſion of its abſurdity. It 
could not have been endured, that a 
public impoſtor ſhould proclaim his fraud 
in a court of juſtice, and obtain its in- 
terpoſition, for the puniſhment of the 

party whoſe only offence was the detec 
tion of it. 


* But you do not obſerve that chis 
power is merely diſcreti —_— 


L. The court in the exerciſe of it d. 
cernit quid fit juſtum per legem ; and can- 
not therefore be governed by your rule. 


L. The proſecutor aſks a favour ; he 
muſt come into court with clean 
| be hands.” 5 | 


ITL. The proſecutor aſks no favour ; he 
denounces to the public party an offence, 
Wich 


. 


Cor 1 


which, upon your principle, it 1s the 
public intereſt to puniſh, and offers him- 
ſelf as the mere inſtrument of the pro- 


ceeding. 


L. The diſcretion of the court applies 
itſelf to the particular circumſtances of 
the caſe. The rank and character of the 

party, in the inſtance you mention, wers 
not. perhaps, of an importance to engage 
its attention. 


E. 1 The tendency to a diſturbance 
of the public peace, from whatever 
quarter it is apprehended, is ever of ſuf- 
ficient importance to engage the attention 
of a court of juſtice. I collect however, 
from the report of the caſe | have cited, 
that the only reaſon for refuſing the in- 
formation was, that the party had not 
upon oath, denied the truth of the ſpe- _ 

2 cific charge contained in the libel. ” 


It 


g 1 1 

; 1 It is a general rule with the court, in no 
4 caſe, to diſpenſe with this precedent con- 
A dition. In our time, you muſt recollect, 

j ll that it was expreſsly required from a a no-— 
F it . of the firſt rank 9. | 


L. The party however in your caſe, 
bh! was not precluded from his remedy by 4 an 
 * 23 to the grand jury. 


L. If he 1 applied to this 
1 ij remedy, a ſingular conſequence had fol- 
4 lowed from the obſervance of your rule. 
The grand jury muſt have found the bill 
upon the ſame evidence which was pro- 
„ duced to the Court of King's Bench. 
1 Upon the ſame evidence, the petty jury 
4 muſt have convicted the defendant. And 
the court might have heard this audaci- 
ous impoſtor inſiſting upon judgment, for 


» Douglas 372. h 
tne 


ES 
the very offence, which, upon the evi- 
dence produced, it had dimiſſed from its 
conſideration ; a judgment which, con- 
ſiſtently with its duty, the court muſt 
| have pronounced. Upon the whole, it 

appears to me, that this judicial pro- 
ceeding reduces you to the dilemma of 
either confeſſing, that your general doc- 
trine on this ſubject is inconſiſtent with 
itſelf, or that it is incompatible with our 
law. For if the truth of the libel be, in 
any given caſe, an aggravation of the of- 
fence, in as much as by its higher de- 
gree of provocation, it has a greater ten- 
dency to a breach of the peace, it is moſt 
manifeſt that the intereſt of the public in 
the puniſhment of it, is directly in pro- 
portion to the truth of the charge; and 
conſequently that the court, inſtead of an 
afrdavit in denial of the charge, ſhould 
require one in affirmance of it. - And, 

even, if you ſhould wiſh to recede from 
the extravancy of your doctrine, and 


content yourlelf with maintaining, that 
- T7 the 


IN 
the truth or falſehood of the libel does 
not alter the nature of the offence; ſtill 
it would follow, that the court's requiſi- 
tion of an affidavit to a fact, which does 
not touch the eſſence of the nnn 
would be W 


L. This would only tend to os that 
the practice of the court is wrong; 15 not 
| that the doctrine I maintain is ſo. 


£4 prefer the other concluſion :— 
That the rule of the court is right, and 
your doctrine wrong. 


I have not, however, yet done with my 
caſe. The libel complained of was per- 
haps actionable ; it contained a charge 
injurious to the party in the way of his 
buſineſs. Let me ſuppoſe'then, that re- 
lying upon the difficulty of proving the 
fact _— he had commenced his 
action. 
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action. The defendant pleads ſpecially 


the truth. of the fact for his juſtification; 
and upon this point the parties are at 
iſſue. The cauſe goes on, the impoſture 


is proved in evidence, and the jury find 


a verdict for the defendant. 5 


The unſucceſsful plaintiff let me now 


ſuppoſe, turns proſecutor, and prefers 
his indictment for the libel. The de- 


fendant pleads the general iſſue, that he 
is not guilty; and upon the trial of the 
indid ment tenders in evidence the verdicb 


and judgment in the action. Could this 
evidence, I aſk you, be received? 

"XL 1 do. not know thit this point has 
ever been determined, 3 


. þ \ P KW 2 , 1 f * 41114 441 


RES | * % 
44 „ 2 


L. That enquiry is to me unneceſſary; 


I can. avail. myſelf, of the determination 


either way. If this evidence could be, 


1 received, 
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received, the truth of your maxim is im 


peached; if it could not, what will you 
ſay of its juſtice? 


' L. The notoriety of a verdict publicly 
given might, perhaps, make the pro- 
duction of it in evidence unneceſſary, 


T. There is a maxim in your way; de 
non exiſtentibus et not apparentibus eadem eft 
ratio. I will not however forget your 
conceſſion, that. the jury ought in their 
cogniſance of | libel, to take into their 
conſideration fats of ſuch manifeſt no- 
toriety, that no one can be preſumed ig- 
norant of them. This, in many caſes, 
will have the ſame effect as if the de- 


fendant were allowed to give them in 


evidence. 


L. I am diſpoſed to retract it; for it 
occurs to me that the Private knowlege of 
Juror 


2 A 
0 jurors ought not to be of a account in the 
W of ther verdict. 1 


8 This wil not exclude that 8 


they have in common with the public. | 
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The enquiry has hitherto confined it- 


ſelf to the ſpirit of the unwritten law; 
but if you conſult the ſpirit, and even 
the letter of the written law in the only 
caſe in which it has provided a remedy 
for ſcandal, you will find that the falſe-; 
hood of the charge 1s an eſſential i Ingre-. 


i 4 
dient to the conflitution of the offence. | 
I have endeavoured to collect the ſenſe of E 


our law in general, and the ſenſe of that 
court in which the offence i is cogniſable, 


as to the juſtice of the rule we are con- 


ſidering: 


— 


: FI 
fdering: I now ſpeak of the ſenſe of 
the legiſlature upon this point. From 
the penning of the ſeveral ſtatutes de 
ſeandalis magnatum, it is manifeſt, that to 
render it puniſhable the ſlander muſt be 
falſe. The offence is deſcribed to conſiſt 
in © fauxs novelles, menſonges, controveures 
« (inventions) ou autres fauxes choſes.” 
And accordingly, the truth of the fact 
may be alledged 1 in ppg of the de- 


fendant. 


1. The 1 upon hel ſatutes 
1s civil not. A a4 


0 
+* 329 


py 


EY, It is Wi criminal and Gel it 
has for its object not only damages to 
the party for the injury ſuſtajned, but 
the puniſhment, of the ſlanderer by im-, 
priſonment. Now the Juſtification, it 1s 


evident, applies itſelf as well to the cri- 
minal 


(9% 1 
minal as to the civil check of the "Ir 
n. i 


T he firſt of 55 ſtatutes * 2 us 


of the motive for paſſing. it, For the 7 


prevention of the diſcord that might ariſe 
between the king and his people or 
great men of the realm,” by the de- 
« yiſers of tales,” the publiſhing of falſe 
e news,” is prohibited. The danger to 
the government from civil diſcord, in 
thoſe times conſidered; the occaſion was 
certainly of ſufficient importance to en- 
gage the attention of the legiſlature. One 
is diſpoſed however, to aſk where was 
the neceſſity of its interpoſition. If, by 
the common law, the ſcandal that had a 
tendency to a mere breach of the peace; 
in conſequence of the reſentment of the 
individual, was puniſhable ; ſurely that 
which threatened the very exiftence of 

'. Weſtm. 1. 3. Ed. i. c. 34. * 
3 govern- 
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government, was a higher degree of of- 
fence. And it is remarkable that this 
ſtatute inflicts no ſpecific penalty on * 
offender, KEY 


L. He is to be impriſoned till he pro- | 
duces * the author of the tale,” 


L. Agreeably to your doctrine, he 
would be the publiſher, and conſequently 


puniſhable in the firſt inſtance. 


Again I obſerve, that if by the common 
law, the truth of the ſcandal was not ajuſ- 
tification of it, it is ſingular, that in the 
moſt dangerous inſtance of it, the legiſ- 
lature ſhould have made the offence to 


conſiſt in its falſehood. 


The action for this injury was given, 
not by the expreſs words, but by the 


_ of as ſtatute, as I take it, upon 
this 


1 61 1 


this principle; that where an ati is pro- 


hibited by law, it becomes the ſuhject, 


not only of a proceeding by the public 


party, but alſo of the private party who 


may ſuſtain injury from it. 1 except of- 


fences from which the individual receives 
an injury, only in common with others. 
I mean in general thoſe in which he re- 
ceives an injury peculiar to himſelf ; and 


of theſe too, I muſt except caſes in which 


a ſatisfaction to him, would be 1 incompa- 
tible with that which the public exacts. 


As my inſtances, I mention felonies and 


885 nuſances. 


With this general erihelple, a as with 


others, your doctrine 1s inconſiſtent. F or 
the libel which you aſſert to be a public 


offence, you muſt admit includes an in- 
jury to the individual; and this injury is 


peculiar to him; and his private ſatis- 
faction is not incompatible with that 
which the public requires. But the law 
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| 82 f 
you maintain, does not allow an action 
in all caſes of indictable defamation of 
the individual. In this, as in other re- 
ſpects, your law is not only inconſiſtent 
with our general ſyſtem, but inconſiſtent 
with itſelf. © 


In ſome future diſcuſſion, I may have 
occaſion to reſume the conſideration of 
theſe ſtatutes and the judicial conſtruc- 
tion of them: when my objections will 


probably receive from you a complete ſo- 


lution. The concluſion, you will ob- 


ſerve, I draw at preſent is, that not only 


their letter and ſpirit, but the actual paſ- 
ſing of them diſprove the exiſtence of 
your law. | 


There 


16 1 


There is one more point of view in 


which your reaſoning ſtrikes me, which 
I cannot help adverting to. The general 
ſpirit of it may be humane, but you 
carry it, I think, to an extreme. You 


have ſo tender a conſideration for the in- 


firmities of our nature, that you regard 


this injury as an irreſiſtible provocation 
to reſentment by violence; you do not, 
however, I think, allow it as a legal juſti - 


| fication of a breach of the peace ? 
L. Certainly not. 


2 But if the party defamed reſiſts the 


impulſe of his rejontment, you conſider 


8 his 


1 84 T 


his moderation as a juſt motive for the 


public puniſhment of the defamer. And 


thus you place the exceſs of merit in one 
party to the criminal account of the other. 
This perhaps is not perfect equality.— 
Let me however ſuppoſe, that the party 


defamed has himſelf been the firſt aggreſ- 


ſor; that the ſcandal ariſes from the 
mere relation of an injury, which he has 


| himſelf inflicted on the * party who 


complains of 1 It. 
L. He ought not to tell it the public. 


L. His murmurs may be deep but they 
muſt not be loud. In your tender mer- 
cies for the feelings of humanity, you de- 
prive miſery of its laſt reſource, com- 
plaint. But if the oppreſſed heart is de- 
nied this relief, may it not find ſome 
other? The ſpring compreſſed may re- 
coil. Have you forgot your preſump- 
tions 


tions of poſſible reſentments ?—and your 
alarms for the public peace? but I un- 


en you your maxim is Juſt. 


F orgivenelh to the 1 doch beloug; 5 
He never pardons who has done the wrong. 8 


— . 


This poetical reaſoning is not however, 


always to be truſted, The application of 


it may not be without danger, when by 
the uſe of your argument 4 fortiori, you- 


extend the law of libels upon private per- 


ſons, to libels upon public characters. 
The experience of human nature and of 


the temper of a free people might evince, 
that to ſuppreſs the public diſcuſſion of 


the acts of a government, is not always the 


beſt means of maintaining its ſecurity. 


Our diſcuſſions are arrived at their pro- 


poſed term. Let us recapitulate the ſe- 


veral paſſages of them. 
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We have examined the authority of 
this law. 


The nature of the evidence by which it 
is ſupported, and, incidentally, the legal 


effect of authority and precedent have 


been conſidered; conſiderations which 


have induced the neceſſity of reſorting to 


the principles of the criminal department 


of our legal ſyſtem, 


With reference to theſe principles, the 
conſtitution of the offence of libel has 
been —— 


The 


- 


191 
The conſiderations which in the view 
of government render it a public injury, 
the truth or falſehood of the ſcandal 


the modes of its communication the ſe- 


ſeveral ingredients which enter into the 
compoſition of this offence, have been 
examined in their ſeparate a and combined 


effect. 


In theſedifferent views this law appears 8 
not only not deriveable from, but abſo- 
lutely inconſiſtent with, the principles of 
that ſyſtem of which it profeſſes to form 


a part and inconſiſtent with itſeif. 


From the reſult of the whole, I con- 


clude that the ſtriking irregularities which 
mark this anomalous doctrine, proceed 


from the irregular conſtitution of the of- 


fence itſelf. 


This iden - more fully unfold itſelf, - 


: when in ſome future diſcuſſion, we ſhall 


conſider the Judicial cogniſance of this of- 


fence, 


88 1 
fence, and the confuſion it has intro- 
duced between the provinces of the court 
and the jury, provinces in themſelves 
perfectly diſtinct. 

For the preſent I obſerve, in general, 
that you conſtitute the offence in ſuch a 
manner, as to take the cogniſance of the 
criminal intention of the agent, from that 
juriſdiction which is alone competent to 
it, and to transfer it to a juriſdiction _ 
which is utterly incompetent to it. When 
you do 'not ſuffer the conſideration of 

truth or falſhood to be of any account, 
in the eſtimation of the offence, it is ma- 
nifeſt that you exclude the very criterion, 
by which human intentions muſt be ex- 
amined. I will give you ſome illuſtration 
of my idea from a caſe reported, * in which 
the principal lines of your doctrine ſhall 
meet as in their center. 


od 4 Co. 20. 


3 


THE ABBOTs CASE, 


- 


5 


« The Abbot of St. Albans ſent his 


e ſervant to a feme-covert to come to his 


« maſter, and ſpeak with him. The ſer- 
* vant performed his command, and 
* thereupon the wife came with him to 
« the abbot; and when the abbot and 
c the woman were together, the ſervant 
* (who knew his maſter's will) with- 


drew from them, and left them two 
e in the chamber alone, and then the 
* abbot ſaid to the woman, that her ap- 
6 parel Was groſs apparel; to whom the 
wife ſaid, that her apparel was accord- 


« ing to her ability, and according to the 


N ay ability 
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25 ability of her buſband. The abbot 


© (knowing in what women repoſe de- 


light) ſaid to her that if ſhe would be 


* ruled by him, that ſhe ſhould have as good 
** apparel as any woman in the pariſh, and 


© did ſolicit her chaſtity ; when the wife 


* would not conſent to him, the abbot 


e did aſſault her, and would have made 
« her an ill-woman, againſt her will, 


©« which the wife would not ſuffer; 


© whereupon the abbot kept her in his 


2 


© chamber againſt her will. The huſ- 
« band, having notice of this abuſe to 
e his wife, ſpake publicly of this matter. 
5 Thereupon the abbot (adding one ſin 
0 another) ſued the innocent and poor 
« huſband for defamation in the ſpiritual 
e court, becauſe the hufband had pub- 


„ liſhed, that the lord abbot had ſoli- 


« cited his wife's chaſtity, an would 
c have made her an ill woman. | = 


The 


ö 


The queſtion upon this caſe, which I 
have given in the words of the reporter, 
was, whether the defamation were of 


ſpiritual cogniſance. 


Let me make a flight alteration in the 
. cale, let. me ſuppoſe, that the offended 
huſband, inſtead of publicly ſpeaking the 
ſlander, had privately conveyed it to the 
abbot in a letter ; had made his charge, 
with remonſtrances upon it, in terms of 
becoming reſentment. $4 rw 2 


From the tnaits, we have already of.the- 
abbot's character, it is not improbable: 
rhat he might wiſh to puniſh the lay- 
man's preſumption. In his application 
to the ſpiritual court, it is clear he miſ- 
took his remedy. The caſe required a 
regimen not pro ſalute anime, "but pro ſalute : 
corporis, he prefers then, I will ſuppoſe, - 
his indictment, The ſpecial: |-pleader has 
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1 92 1] 
done his duty; his innuendbs and averments 
are properly charged; he has repreſented 
the abbot as a character of ſingular piety, 
te of gravity, and exemplary manners,” 
and has libelled ad libitum the defendant. 


The bill is found, 5 the defendant 
anſwers to the charge of the indictment, 
as he well may anſwer, chat he is not 


cr iminal. 


The caſe of the proſecutor is opened; 


and in ſupport of it, that which the de- : 


fendant is ready to admit, is proved with | 
wonderful exactneſs, but of that which 
he denies no evidence is produced, 


* 


The defendant is called upon. He is 
in poſſeſſion of an evidence who had been 
the unobſerved ſpectator of the tranſac- 
tion, and he offers that defence which 
| truth and juſtice furniſh to him ;—his 
mouth 


X93 

mouth is ſhut ;—t0 what purpoſe indeed 
ſhould he __ it ? his juſtification cannot 
be heard. 


The —_ however, may have heard 
ſomething of this abbot, —they live in his 
neighbourhood ; his paſſhon for femes- 
covertes may not have eſcaped them ;— 
ſome of them may have had an experi- 
ence of it in their own families. — The 
jurors have to do with nothing but the 
innuendos. : 


The defendant has no objection to 
offer the grammatical ſtructure of the 
record, and the defendant is convicted. 
Still there is ſome hope. The charac - 
ter of the abbot is notorious. (This infe- 
rence from a ſingle faux-pas is I own ra- 
ther ſtrained ; and the general continence 


8 of the « clergy of thoſe times conſidered, 
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1 adit the palpable anachroniſm ; but let 


it paſs.) The court then cannot be ſup« 
poſed ignorant of that which every one 
knows.—The court can only look at the 
record. It is the un-impaſfioned organ 
by which the law pronounces that judg- 

ment which the conviction warrants, - 


5 


This faithful illuſtration of your e doc- | 
trine, exhibits a proceeding which has 
for its ſingular object, the excluſion of 
truth from a court of juſtice. - Can you 
ſtill perſiſt in fixing ſuch a ſoleciſm, upon 
a ſyſtem which has been pronounced, 
the 1 of reaſon * = 


1 5 before = 


* 


Before I conclude, I cannot help ex- 
preſſing it as my firm perſuaſion that, m 
the place of this exceptionable doctrine, 

a law more adequate to its profeſſed ob- 
ject, might be deduced from the very; 
{pint of our  ſyſters 


I. Which ſhould leave the individual 
unprotected, from the aſſaſſin of pri- 
vate reputation, and the government itſelf _ 
expoſed, to the ſtill more dangerous ma- 
chinations of the public incendiary, 


L. Which to the really injured indi- 
vidual ſhould ſubſtitute compenſation, 
inſtead or vindictive ſatisfaction : which 
| | ſhould 


1 96 ] 
ſhould furniſh to government every means 
neceſſary to its juſt ſupport, without 
leaving to a bad adminiſtration the privi- 
lege of profcribing the virtuous citizen, 
who ſhould enlighten mankind upon its 
deſigns. 


L. Until your idea ſhall have received 
its comſummation, it may be of ſome 
ſmall importance to your perſonal ſafety, 
not to confound the ſubſtantial diftinc- 
tion there is between the law as it ought 
to be, and the law as it im. Without 
this caution, like the great critic, who 
was himſelf an illuſtration of the ſub- 
« lime he drew,” you may chance to 
furniſh in your own character an exam- 
ple of the offence we have been diſcuſſ- 
ing The times are mild, but 


L. The age of barbariſm is paſt ;—. 
that of cruel refinement not come, that 
it 


11 
EE 2 

it may never arrive, we ſhould avail our- 
ſelves of the liberality of the preſent, for 
the diſcuſſion of truths important to the 
Intereſts of humanity. e 


We are conſidering a 1 which 
has interrupted the general harmony of 
our ſyſtem; we are examining the con- 
ſtruction of that engine by which the 

trial by jury, and a free preſs, the very 

ramparts of our conſtitution, have been 
and may hereafter be aſſailed:— The 
ſpeculation may not be without its uſe. 


4 — 12622 


T H C A 
D. Libellis Famofis 5 Co. 12 5. 


N the caſe of L. P. in the Star-Chamber this term, 
I againſt whom the attorney-general proceeded 
ore tenus upon his own conſeſſion, for compoſing 
and publiſhing of an infamous libel in · verſe, by which 
John Archbiſhop of Canterbury (who was a prelate of 
fingular picty, gravity, and learning, now dead) by 
circumlocutions and deſcriptions, and not in expreſs 
terms; and Richard Biſhop of Canterbury, who now | 
is, were traduced and ſcandalized : in which theſe 
points were reſolved, | 


I. That every libel which is called fumoſus libellus | 

ſeu defamatoria ſcriptura, is made either againſt a private 

man, or againſt a magiſtrate and public perſon, if it be 

againſt a private man it deſerveth a ſevere A 

for although the libe] be made againſt one, yet it in- 
i O 2 | citeth 
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citeth all thoſe of the fame family, kindred, or ſociety 
to revenge, and ſo may be the cauſe of ſhedding of 
blood, and of great inconvenience : if it be againſt a 
magiſtrate, or any other public perſon it is a greater of- 
fence ; for that it concerneth not only the breach of 
the peace, but alſo the ſcandal of government ; for what 
greater ſcandal of government can there be, than to 
have corrupt and wicked magiſtrates, to be appointed 
and conftituted by the king to govern his ſubjects 
under him? and greater imputation to the ſtate it 
cannot be, than to ſuffer ſuch corrupt men to ſit in 
the ſacred ſeat of juſtice, and to have any medling in 
or concerning the adminiſtration of juſtice, 7 


2. Although the private man or magiſtrate be dead 
at the time of the making of the libel, yet it is pu- 
niſhable, for in the one caſe it ſtirreth up others of the 
ſame family, blood, or ſociety to revenge, and to 
breach of the peace, and in the other the libeller 
doth traduce the ſtate and government, which dieth | 
not. | 


3. A libeller (who is called /ame/u; defamator) ſhall 
be puniſhed either by indictment at the common law, 
or by bill, if he deny it, or ore tenus upon his con- | 
feſlion, in the Star-chamber, and according to the 


quality of the offence he may be puniſhed by fine or im · 
| . priſonment, 


— 


ptiſonment, and if the caſe be exoebitan by pe 
and loſs of his ears. . 8. 


4. It is not 510 whether the libel be true, or 
whether the party againſt whom the libel is made, be 
of a good or ill fame; for in a ſettled ſtate of govern- 
ment the party grieved ought to complain for every 
injury done to him in ordinary courſe of law, and not 
by any means to revenge himſelf, either by odious 
| courſe of libelling, or otherwiſe : he who kilteth a 
a man with his ſword in fight is a great offender, but 

he is a greater offender who poiſoneth another, for 
in the one caſe he who is the party aſſaulted may de- 
fend himſelf, and knoweth his adverſary, and may 
endeavour to prevent it: but poiſoning may be ſo ſe- 
cret that none can defend himſelf againſt it, for which 
cauſe the offence is more grievous, becauſe the of- 

fender cannot be eaſily known; And of ſuch nature is 
libelling, it is ſecret, and robbeth a man of his good 
name, which ought to be more precious to him than 

his life, & difficillimum et invenire authorem infamato- 
riæ ſcripture, becauſe that when the offender is known, 
| he- ought to be ſeverely puniſhed. Every infamous. 

libel, either is in writing, or without writing. In | 
writing, when an epigram, crime, or other writing is 
compoſed or publiſhed to the ſcandal or contumely of 
another, by which his fame or dignity may be preju- 
| diced, - And ſuch libel may be publiſhed, 1. Yerbis 
| aus 


wu Zontilinis. And whete it is maliciouſly repeated or 
ſung in the preſence of others. 2. Traditione, when 
the libel, or copy of it is delivered over to ſcandalize 
the party; a famous libel without writing may be. 
1. Piduris, as to paint the party in any ſhameful and 
ignominious manner. 2. Signis, as to fix a gallows, 
er other ignominious ſigns at the parties door or 
elſewhere. And it was reſolved Mich. 43 & 44 Eliz. 
in the Star-Chamber in Halliꝛvood's caſe, That if one 
find a libel (and would keep himſelf out of danger) 
it it be compoſed againſt a private man, the finder ei- 
ther may burn it, or preſently deliver it to a ma- 
giſtrate: but if it concern a magiſtrate, or other public 
perſon, the' finder of it ought preſently to deliver it 
to a magiſtrate, to the intent that by examination 
and induſtry, the author may be found out and 
puniſhed. And libelling and calumniation is an of- 
fence againſt the Iaw of God, For Leviticus 17. 
Nen facias calummam prorimo. Exod. xxii. ver. 28. 
Princip populi tui non maladices. Eccleſiaftes 10. In 
" copitatione tua ne detrabas Regi, nec in ſecrets cubiculi 
tui diviti maledices, quia volucres cali portabunt vocem 
tuam, & gui habet pennas annuntiabit ſententiam, Pſal. 
lal. 13. Adverſus ne loguebantur qui ſedebant in porta 
& in me pſallebant qui bibebant vinum. Job xx. ver. 
7, 8. Filii flultorum & ignobilium, & in terra penitus non 
parentes,, nunc in corum canticum ſum verſus, & fattus 
ſum eis in proverbium. And it was obſerved, that Job 
| who 
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who was the mirror of patience, as appeareth by his 
words, became in a manner impatient when libels 
were made of him; and therefore it appeareth of 
what force it is to provoke impatience and contention, 
And there are certain marks by which a libeller may 
be known: Quæ iria ſequuntur defamatorem famoſum, 
1. Pravitatis incrementum, increaſe of lewdneſs : 2 
: Burſæ decrementum, waſting of his money and beg- 
gary: 3. Conſcientiæ detrimentum, ſhipwreck of con- 
ſcience. | "3 


